19 May 2011

The Honorable Congressman Duncan Hunter

Re: Support for 2011 HR 881 (the “ADA Notification Act of 2011”)
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The Honorable Congressman Duncan Hunter

223 Cannon House Office Building

Washington, DC 20515

BY BOTH FACSIMILE TO (202) 225-5672 AND EMAIL TO ELLEN.MALIN@MAIL.HOUSE.GOV
Re: Support of House Resolution 881 (the “ADA Notification Act of 2011”)
Dear Congressman Hunter:
Please allow this letter to confirm my very strong personal support for House Resolution 881 (the “ADA Notification Act of 2011”). We commend you for introducing it and Representative Kathy Castor (D-FL) for sponsoring it, and would like to do whatever we  can to help it become law.  
HR 881 will help accelerate accessibility improvements for people with disabilities while reducing the potential for unfair and abusive claims.  Many businesses have closed because of ADA/accessibility lawsuits; when that happens, everyone loses, because no one gets access of any sort.  Countless other businesses have spent tens of thousands of dollars or more litigating these cases, and too often changes are never made even many years later.  
HR 881 will stop all that.  It allows a business a brief opportunity to take the money it will almost certainly spend on litigation and use it to quickly make improvements; if it does not do so, it will most likely see a lawsuit.  
In far too many cases, once the plaintiff’s attorney was paid, changes were never made, so many have begun to question the effectiveness of relying on a system of private lawsuits as the primary means of changing standards in existing buildings in this country.  HR 881 would make it very difficult for a business owner not to make changes, because they know a plaintiff is watching, and if s/he does not quickly make changes, a judge could order the changes made together with the payment of significant attorneys’ fees.
The abuse of claims under the Americans with Disabilities Act is well documented and many small businesses have closed as a direct result.  But with HR 881, there would be far less opportunity for abuse because a plaintiff would have to show that a clear notice letter had been sent in order for a court to have jurisdiction over the case.  If the plaintiff really wants changes made, they will probably get them, but if they are advancing claims for an improper purpose it will be much more difficult for them to do this because the notice letter will have to specify exactly what they contend needs to be changed.  If the change is reasonable, it will probably be made; if it is not reasonable, the defendant will have evidence to show the court in the event a lawsuit is filed.
Example: One plaintiff sued 37 businesses claiming that the bench in their dressing room was too long; in a deposition taken much later, the plaintiff clarified that his only objection was that there was not clear space at the short end of the bench for his wheelchair. By that time, significant financial settlements had already been paid in many of that plaintiff’s cases without the defendants ever learning the true basis of his claims.  Worse still, his testimony confirmed that not one of the claims made in the case in question was accurately set forth in the complaint.
HR 881 would stop all that— because clear notice of the plaintiff’s claim is a jurisdictional requirement for the case to proceed, if a claimant tries to “change horses” during the course of a lawsuit, a defendant might be able to seek relief by bringing to the court’s attention that the new claim was not mentioned in the notice letter.
As mentioned above, many false and inappropriate claims have been documented in ADA/accessibility lawsuits; under the currently system, hapless defendants are often told that they will have to “buy their peace” for a fraction of what they’d have to pay for an attorney to make motions to get them dismissed.  

Examples: Many tenants are sued about claims which are the landlord’s responsibility.  Even though a case was brought against the wrong defendant (a neighboring property owner) the plaintiff’s attorney refused to dismiss it without compensation. In other cases, plaintiffs advance new and innovative claims not clearly supported by existing law. 

HR 881 would change all that because the court’s jurisdiction is based on the sufficiency of the notice letter.  This gives the recipient a brief opportunity to write back— before any lawyers have to be paid— to confirm that they don’t own the property on which the claims are based, or that they will contact the responsible parties to attempt to resolve the claim informally.  
ADA lawsuits have been criticized as being “gotcha” claims (i.e., right or wrong, it usually takes a substantial payment to get rid of them); HR 881 creates reasonable safeguards in a system prone to abuse and unreasonableness.  Because our tax dollars pay for this “private enforcement” alternative to government action, the enforcement mechanism should be at least as fair as if enforcement were handled by a government agency or nonprofit.
In this struggling economy, we need people to have confidence to create jobs and the ADA has been criticized as “a moving target” as to which one can never know with certainty whether a particular business complies. 
Example: The growing number of “website” lawsuits
 by which people with visual limitations contend that a company’s website is not compatible with screen-reading software they use to navigate the internet.  Websites as we know them did not exist when the ADA was passed.  Defendants in these lawsuits express frustration that even though there is no official standard or requirement to provide guidance about the specific changes the claimants contend should be made to their websites, yet the lawsuits are allowed to proceed. 
HR 881 would help inject some common sense into this process— if a plaintiff wants some change which has not currently been authorized by applicable statutes or guidelines this issue could be identified and resolved at the outset of a case. 
Significance

Some people think HR 881 will slow the rate of accessibility improvements because businesses will wait until they receive a notice letter to make changes— changes which may have been required in 1992.  The misconception is that these lawsuits have been very effective in prompting change; while a few certainly have been, in a large number of cases the changes have never been made once the plaintiff’s attorney got paid—they simply moved on to the next case.  The reason changes are not made in many cases is because of the “catalyst” doctrine— defense lawyers will often have to advise their clients that if they make any change in response to a lawsuit that the plaintiff’s attorney could be awarded 100% of their fees, or even more. Because some cases can take up to two years or more to litigate, changes will often not be made during this time.  In one case, a defendant who made the very changes sought in the complaint was accused of destroying evidence!  But after the lawsuit, changes are often not made for a number of reasons:

1. Many plaintiffs use an “easy out” agreement whereby if defendants agree to a substantial payment, they are required to make only a very minimal commitment, which might not require them to make any changes at all.  One lawfirm which has filed thousands of these lawsuits commonly proposes the following provision— at least in cases where they are going to receive a significant settlement payment:

“ . . . Defendant has agreed to make modifications as may be determined necessary and readily achievable by its consultants, if not already made, to the Facility within twelve (12) months of the Effective Date of this Agreement. . . .”
Of course, such a provision may not result in any changes being made at all!  All the defendant has to do is to hire a consultant who doesn’t know what to do, or who tells them what they want to hear, and no changes will be made, despite years of litigation and tens of thousands of dollars in legal expense.  Advocates will argue that this would be unwise because the defendant could be sued again, but this happens all the time.  

HR 881 would change this because a Defendant would have only a short time in which to make the change— or agree to make it— and if they did not do so, a lawsuit would be filed.
2. Sometimes the defendant uses all their money to pay lawyers, settlement and court costs and has nothing left to make costly improvements.
HR 881 would change that because most businesses would quickly realize that it is better to put their limited funds toward renovations which could prevent a lawsuit, rather than litigation (after which they might have to make the changes anyway).

3. Too often, the litigation focuses on legal issues (like standing, sufficiency of pleadings, deadlines, etc.), so the defendant never gets accurate information about the sort of changes which should be made.

HR 881 would change that because it shifts the focus of the parties and the court to whether a reasonable change was requested, and if so, whether it was it made.  Under the current litigation system, issues like that typically don’t get full consideration until trial, and we all know that very few of these cases ever go to trial.  Too often, months of litigation and tens of thousands of dollars in legal expense are wasted without the defendant ever getting accurate information about the changes which should be made, so it should be no surprise that all appropriate changes have only been made in a small fraction of cases.
Perspective

It is important to keep in mind that the decision to use a system of private lawsuits as the primary means of changing building standards in existing structures is unprecedented— most other countries have used an approach which is not lawsuit-based.  While it is true that many large business and property owners have made significant changes, the problem has now become that a majority of these lawsuits are directed against very small business and property owners who are usually willing to make changes once they receive accurate information about the requirement to do so.  Particularly in these difficult economic times, lawsuits should be limited to those who are unwilling to make appropriate changes.  Notice, and a brief opportunity to cure, is the American way.  Most other conditions at businesses which need to be changed are brought to the attention of business or property owners together with a brief opportunity to make corrections without a penalty (re building codes, fire codes, health & safety, business license renewal, employee safety, etc.); not surprisingly, in most such cases, the changes are made to avoid the penalty.

Advocates refer to conditions which limit accessibility for people with disabilities as discrimination; but unlike nearly every other type of discrimination, it can often take an expert to determine whether discrimination exists at any particular location.  With over 100 measurements relevant to whether the average restroom is accessible to people with disabilities, most small businesses will probably have one thing or another which might not meet the new construction standards, but lawsuits have been shown to be one of the least efficient means of getting changes made at locations of this type.  “Private enforcement” (i.e., the use of private litigants to prompt changes normally enforced by government) can be effective with large corporations but is prone to abuse and unfairness in smaller cases, which are typically settled for lack of the financial resources of the defendants.  
Opposition

  
The opponents of the measure will probably make some of the following arguments:

· “We should not require notice of a law which has been on the books for over 20 years”

Response:  Access discrimination is the only type of discrimination you may need to hire an expert to determine, and experts often disagree.  A large percentage of the defendants in these lawsuits are small, struggling businesses, often run by immigrants where little English is spoken.  HR 881 will require clear notice and eliminate much of the “smoke and mirrors” tactics which have been used too often to procure sizeable financial settlements without achieving any results.
· “By requiring notice you are imposing an additional burden on someone already struggling with disabilities”

Response: Most law firms regularly send pre-litigation notice letters in all cases as a matter of customary professional courtesy— many think it is just the American way.  While the ADA currently does not require notice before a lawsuit is filed, this has led to considerable abuse. Most lawfirms and individuals can send a one-paragraph letter with relatively little inconvenience; this can prevent a lawsuit which would probably involve hundreds or thousands of pages.  For environmental reasons alone, everyone should support HR 881.  If a person with disabilities really wants access, quickly, HR 881 will help them get it; for those who would prefer lawsuits, keep things the way they are. 

· “Anecdotal evidence indicates that notice letters are not very effective in prompting change”

Response: To date, many notice letters have been cleverly structured to allow the writer to advance litigation without providing understandable information about specific changes sought (demands like “remove the barriers” without identifying any).  Because HR 881 makes the notice letter a jurisdictional requirement, a court could conclude that an unclear notice letter might justify dismissal of a case.

· “People with disabilities are often aware of only one barrier— like parking— but there are many more inside a business where they can’t see because they can’t get in; requiring a plaintiff to write a letter about the parking, only to come back and find too narrow a hallway, can create an endless correspondence burden, but a lawsuit can fix all the problems in a single proceeding.”

Response: As discussed above, under the current system, many defendants are advised by their lawyers not to make any changes until the end of a lawsuit; after that, changes are never made in many cases.  Defendants who receive a notice letter about one issue will know that they have a plaintiff who would like to come to their business; if they fix all issues quickly, they can avoid a lawsuit.  If they don’t get good advice about all issues which need to be fixed, they may still see a lawsuit or may have to pay more to have contractors come out repeatedly.  The point is that HR 881 will cause changes to be made quickly, even if in several stages in rare cases, while the current system often does not.  
· “The ADA has caused many changes and just needs more time to work.” 

Response: It has been estimated that 98% of the businesses open to the public in the United States have one or more conditions which would support an ADA/accessibility lawsuit.  The ADA has had 20 years to work, and most agree that it has not accomplished the commendable goal of making this country substantially accessible to people with disabilities; most also agree that many commendable changes have been made.  HR 881 forces immediate change; most claimants should be able to get the changes they want in weeks— not years (if at all).  I recently watched a loved one with disabilities die who could still not get into many places she wanted to go, still waiting for the promise of the ADA to be fulfilled.  She would never have been inclined to file a lawsuit and could not have testified effectively, but HR 881 could have prompted many changes she could have actually used, and would have welcomed during her lifetime.
· “People with disabilities should not have to spend money on a registered letter to get access the ADA guarantees them for free.”

Response: So they’d rather pay the $350+ filing fee most state and Federal courts require?  Many businesses will acknowledge a letter sent by fax or email within a day; if such acknowledgment is not received, a registered letter could be sent.  Taxpayers should recognize the need to limit lawsuits (courts are paid for by our tax dollars) to cases where the defendants are unwilling to make changes.  

· “It is not fair to attorneys, who often need to take these cases on a contingent fee basis, to require them to devote time and effort to investigating conditions reported by their clients, only to have the defendants fix them to avoid a lawsuit; the attorneys might not get paid for their work.”

Response: Many cases where attorneys appoint themselves to act in the public interest require some sort of prior notice.  This is an appropriate safeguard to prevent unreasonable actions and tactics, as well as a multiplicity of claims about the same issue.  The attorney need not incur any significant investigative expense, because the letter required by HR 881 could be as simple as:

“My client indicates that there is no way her wheelchair can get past the step at the front door of your business; if my understanding is correct, please let me know . . .” 

Most plaintiffs’ attorneys will confirm that only a small percentage of notice letters receive an appropriate response; so these attorneys will be free to pursue legal action against any defendants who do not timely, or appropriately, respond.  All HR 881 does is to provide a brief opportunity for fairness to defendants who are willing to make appropriate changes, or who have been wrongfully accused; limited taxpayer dollars should not be used to litigate those claims anyway.  
Conclusion
As the twentieth anniversary of the ADA recently passed, we see that a majority of small businesses in the United States have failed to make all appropriate improvements for disabled accessibility.  Opponents of this measure will claim that the system is working, that it just needs a little more time and that HR 881 will slow the process.  But in the same way that any machine, government agency or corporation which had obtained such limited results after twenty years should be questioned, the number of false and inappropriate claims brought under the ADA demands appropriate safeguards.  HR 881 will accelerate the process of improvement because if a business does not quickly make changes, a lawsuit will be filed; under the current system, no changes have been made after years of litigation in many cases.  HR 881 will also reduce the risk of false and inappropriate claims— if a plaintiff really wants access, s/he will probably get it; but if a claim is being advanced for an improper purpose a defendant will have evidence to show a court.  
In this struggling economy HR 881 provides important protections for the small businesses which are too often the focus of inappropriate actions and tactics in these cases.  It will prompt them to use their “first dollars” to make access improvements, rather than their last.

� See � HYPERLINK "http://www.StopWebsiteLawsuits.com" �www.StopWebsiteLawsuits.com� and, among others, Access Now v. Southwest Airlines 227 F. Supp 2d 1312 (SD Fla 2002), Access Now v. American Airlines USDC Southern District of Florida, Case No. 1:02-cv-22076, Martin v. MARTA, USDC Northern District of Georgia, Case No. 1:01-cv-3255-TWT, and National Federation of the Blind (Sexton) v. Target  USDC Northern District of California Case 3:06-cv-01802-MHP.






